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   I. INTRODUCTION  

 IN THE GLOBAL era, controversies abound over temporary labour 
migration, either undertaken through programmes designed specifi cally 
for that purpose or as an adjunct to migration for non-labour purposes. 

However, remarkably, there has been little scholarly attention paid to the 
ways in which these controversies converge around the issues of temporari-
ness and regulation. Temporary labour migration in the global era has not 
previously been subjected to a sustained socio-legal analysis on a compara-
tive basis, critiquing the underpinning concepts conventionally accepted as 
fundamental in this area. This collection of essays aims to fi ll that void. 

 A basic question to ask might be whether this  ‘ new ’  global phenomenon 
is really new at all. In many ways, temporary labour migration today echoes 
colonial indentured labour and older forms of guest work, for example, 
Chinese labour in Malaya and the Dutch East Indies, and Indian  ‘ coolies ’  
in the West Indies. 1  As Europe industrialised, demand for labour increased 
exponentially, and a number of countries such as Germany, France and Swit-
zerland designed temporary worker programmes between 1870 and 1914 to 
prevent workers from settling permanently. The period after the two world 
wars led to a new fl ourishing of temporary worker programmes as countries 
sought to rebuild. 2  For example, Britain ’ s  ‘ European Worker Scheme ’  aimed 
to recruit 90,000 temporary workers, largely from the ranks of refugees. 3  
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Not dissimilarly, although on a much larger scale, North America ’ s  ‘ Bracero 
Program ’  oversaw the annual entry of over 100,000 Mexican seasonal 
 workers into the United States between 1942 and 1965. 4  Although decreed 
 ‘ dead ’  over two decades ago after a faltering in the nascent new global 
economy led to falling demand for migrant labour, 5  temporary worker 
programmes are once again  ‘ de jour ’  amongst policy-makers, characterised 
as producing a  ‘ triple win ’  for all involved. 6  

 Despite its long pedigree, national governments and supranational 
 institutions continue to grapple with the complex regulatory challenges 
arising from temporary labour migration. The objective of this collection 
is to understand why this is so, and to explore the extent to which tem-
porary labour migration programmes can be ethical, equitable and effi ca-
cious and so deliver decent work for these workers. Whilst the tendency for 
migration law to divide labour law ’ s worker-protective mission has been 
observed before, 7  the authors of the chapters comprising this collection seek 
not only to interrogate why and how this is so, but to go further in examin-
ing the implications and effects of a wide range of regulatory mechanisms 
on  temporary labour migration. 

 In this collection, we explore the tendency of regulation in the global era 
to privilege the interests of capital. To a large extent the role and purpose 
of temporary labour migration has become one of unlocking and maxim-
ising the entrepreneurial potential and profi t-maximising capabilities of 
 capital. This has been made possible through the process of global eco-
nomic integration which has transformed temporary labour migration so 
that it can occur en masse, not only through targeted programmes like those 
with which we are historically familiar, but also, and especially, through 
economic zones permitting the free movement of people, and typifi ed 
through the approach to regulating the global trade in services. The defer-
ence to the needs of Global Inc (to borrow a term deployed by Cathryn 
Costello and Mark Freedland in their chapter), 8  which is inherent in the 
design of most contemporary temporary labour migration programmes 
in receiving states, is derivative of a seemingly unquestioned economic 
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philosophy that temporary labour migration programmes need to be less 
regulated by government and driven instead by the needs of business, with 
market responsiveness, timeliness and fl exibility as the key indicators of 
success. 

 Acknowledging capital as a primary benefi ciary of temporary labour 
migration is not to deny its transformative potential for migrant workers. 
Temporary labour migration is now, even more than it ever was, deeply 
aspirational, as migrant workers seek to take advantage of increased remu-
neration and job opportunities available abroad. However, the desire of 
many to improve their life chances through temporary labour migration 
has encouraged the increasing commercialisation of migration, which has 
opened up new global possibilities for capital, via its myriad entrepreneurial 
endeavours, to exploit. Contemporary labour migration, with its emblem-
atic features of worker precarity and temporality, has proven the perfect 
fodder for capital ’ s interests, and the law regulating work has struggled 
to respond. Whilst international law has tended to focus on the principle 
of equal treatment to address the problems arising from migrant workers ’  
precarious status in the labour market, this collection raises fresh concerns 
about the realisation of this principle in practice. A recurring theme, borne 
out in several of the ensuing chapters, is not only the failure to deliver to 
temporary migrant workers the same wages and conditions as that of their 
counterparts in the local workforce, but also the use of migrant labour 
sometimes to the exclusion of local labour in the poorest paid and least 
well regulated sectors of the labour market. Viewed in this light, implicit in 
a number of contributions to this volume is the idea that  ‘ dignity at work ’  
might provide a stronger normative framework and ordering principle in 
regulating temporary labour migration. 9  

 In developing regulatory responses to the myriad challenges arising from 
temporary labour migration, this collection is situated at the interface of 
migration law, labour law, trade law, human rights, refugee and asylum 
law, criminal law and national security law. Complex interactions between 
these disparate regulatory regimes produce both unintended consequences 
as well as challenges and possibilities. On one level, a regulatory response to 
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the problems arising from excessive reliance on employer demand and the 
capital-driven nature of temporary labour migration programmes produces 
a case for tempering capital, and in particular employer requests to access 
temporary migrant labour, through the use of quotas, caps, occupational 
shortage lists and other similar but distinct regulatory mechanisms. On 
another level, a different set of responses reframes the regulatory respon-
sibility in terms of national governments and supranational institutions 
to realise the dignity of migrant workers without constraining employer 
demand. Two contributors favour this macro-level approach. Martin Ruhs 
argues for a structural redesign of temporary migrant worker programmes 
so that a trade-off is allowed between some rights in return for access, and 
Alexander Reilly develops a normative case for giving migrant workers the 
possibility of transforming their temporary status into citizenship. 10  By 
way of contrast, a third set of responses is to develop new and innovative 
regulatory methods to address the challenges posed by temporary labour 
migration. Some of the methods explored in this collection involve regulat-
ing the supply chain for migrant labour, through developing worker-driven 
codes of conduct and restricting recruitment costs, as well as strategic 
innovations by labour inspectorates in enforcing the rights of temporary 
migrant workers. Such regulatory responses, although not without merit 
and indeed often effective in their own right, tend to operate at a more 
micro level. 

 This collection explores these themes using a socio-legal approach, 
conscious that the legal regulation of temporary labour migration does 
not evolve separately from the political, economic and social contexts in 
which it is embedded. Nor can temporary labour migration be understood 
without an interdisciplinary approach; not only are disparate law disci-
plines required, but also the contributions of economics, political science 
and sociology. Because the receiving state is predominantly responsible 
for regulating temporary labour migration, the essays in this collection 
analyse the regulatory practices of countries that host migrant workers: 
Australia, Austria, Canada, Italy, Spain, Sweden, the United Kingdom 
and the United States. It also examines how supranational organisa-
tions, such as the International Labour Organization (ILO) and the World 
Trade Organization (WTO), regional governance structures such as the 
European Union (EU), and multilateral and bilateral free trade agree-
ments have sought to develop and disseminate new legal norms around 
 temporary labour migration. 
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   A. Defi ning Temporary Labour Migration  

 Defi ning  ‘ temporary labour migration ’  is no straightforward matter. 11  One 
approach to the defi nition of temporary labour migration today is to limit 
consideration to those who migrate on a temporary basis primarily for the 
purpose of work. 12  These are the migrant workers who are participating 
generally in state-sponsored temporary labour migration programmes, such 
as  ‘ skilled temporary labour ’ ,  ‘ seasonal worker ’  or  ‘ circular labour ’  migra-
tion schemes. While there may be particular policy and regulatory issues 
relevant to these groups, some other scholars have argued that such an 
approach elevates  ‘ form over substance ’ , and risks ignoring the reality of 
the vast numbers of people who may have migrated on a temporary basis 
for other purposes, but who participate in the labour market during the 
(temporary) period of their stay in either a transit or destination country. 13  
Indeed a socio-legal approach invites an examination of the distinction 
between temporary labour migration conventionally understood and, for 
example, other migrants who also work on a temporary basis (eg students, 
holiday makers, traffi cked workers or the providers of international ser-
vices). 14  As several contributors to this volume remind us, the potential for 
exploitation of these workers is compounded by either their lack of a visa or 
their use of a visa for a non-work purpose. 15  Tham, Campbell and Boese ’ s 
chapter, for example, charts the precarious labour market status of inter-
national students working in the Australian hospitality industry. Moreo-
ver, the politics of temporary labour migration in developed countries often 
leads to  governments tacitly accepting these visa holders to meet low-skill 
labour shortages. 16  Excluding these workers from analysis ignores their 
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contribution as workers and fails to draw attention to this growing under-
class of workers invisible to the law, thus perpetuating and indeed exacer-
bating their exploitation. Further, because many temporary migrant workers 
ultimately remain long term in their destination country, with or without 
permission to do so, the boundary between temporariness and permanency 
must also be interrogated. Discourses about other groups of migrant work-
ers, whether permanent, temporary for non-labour market purposes or 
undocumented, may also infl uence understandings of temporary migrant 
labour, raising in turn questions about the nature of membership, allegiance, 
belonging and identity in the global era — a subject that Alexander Reilly 
explores in his chapter on the ethical limits of exclusion. 17  

 In this collection, the terminology of  ‘ receiving country ’  and  ‘ sending 
country ’  is used to connote a state ’ s policy position with respect to tempo-
rary labour migration. The working assumption behind this is that states 
have a particular set of objectives to realise with respect to immigration 
and adopt policies accordingly, which tend to render them countries that 
predominantly  ‘ receive ’  or  ‘ send ’  migrant workers on a temporary basis. 
Generally, receiving countries adopt this policy as a means of addressing 
skills or labour shortages in the domestic economy. By way of comparison, 
sending countries generally rely on exporting temporary migrant labour 
as a means of raising national income through remittances and increas-
ing job opportunities for their citizens. Nonetheless, at other times, in 
recognition of the limitations of any descriptive term, other terminology 
is used that is relevant to the particular context, for instance  ‘ country of 
origin ’  and  ‘ country of destination ’  refl ecting a migrant worker ’ s individual 
trajectory.   

   II. GLOBAL ECONOMIC INTEGRATION AND THE REGULATION 
OF TEMPORARY LABOUR MIGRATION  

 The dominant regulatory approach of receiving states has been to facilitate 
temporary labour fl ows according to an economic rationale. As the chapter 
by Biffl  and Skrivanek in this collection shows, this policy choice in the 
structuring of the labour market also has distinct social as well as economic 
implications, not least for the nature and structure of unemployment, and 
the responses needed to address it. 18  However, the economic rationale serves 
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the interests of global business particularly well, because it creates a larger 
and more fl exible labour market from which to select workers. Temporary 
labour migration generally means the entry into the local labour market 
of workers from countries with less protective or developed regulation. In 
competing with local workers, these migrant workers are usually willing to 
accept lower wages and worse conditions because their frame of reference is 
their country of origin. 19  Furthermore, they usually form a more compliant 
workforce because of their twin desire to recoup the costs of their invest-
ment in the migratory process and to send remittances home. They are espe-
cially motivated to be compliant when there is the possibility of securing 
permanent residency. In short, temporary labour migration increases labour 
supply and provides capital with a workforce that may be more motivated 
and certainly less likely to voice concerns to a union or other third party 
about their wages, conditions of employment or workplace safety. 

 Although it is conventionally thought that the  ‘ migrant worker ’  is the 
subject of the law regulating temporary labour migration, 20  in this collec-
tion, a number of contributors identify a common strand in the regulatory 
approach of receiving countries, namely developing policies and laws around 
temporary labour migration with global capital as their subject. Temporary 
labour migration programmes have been designed according to a brief that 
privileges the freedom of employing organisations and their ability to access 
temporary migrant labour. This is not to say that these programmes do not 
incorporate some worker-protective elements, or that there have not been 
attempts to re-regulate these programmes to reduce the potential for exploi-
tation. In the main, however, we can identify a common regulatory approach 
amongst receiving countries to regulate temporary labour migration from 
the standpoint of migration law, which tends to focus on the effi cacy of the 
visa process and the reduction of regulatory burdens on business, rather 
than the traditionally worker-protective focus of the law of work. In this 
collection, Cathryn Costello and Mark Freedland build upon their previous 
work 21  by examining the distinctive role of capital in using migration in the 
global era as a tool to maximise profi ts. 22  Their chapter contrasts the EU ’ s 
approach to regulating intra-corporate transferees and seasonal workers, 
drawing upon the evocative image of the phenomenon of temporary labour 
migration as  ‘ capital ’ s handmaiden ’ , to shed light on the relations between 
labour and capital under conditions of contemporary globalisation. 
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   A. Globalisation and the Changing Nature of Migration  

 Globalisation has provided the perfect vehicle to accelerate and facilitate 
temporary labour migration. Although the complex set of phenomena 
widely referred to as  ‘ globalisation ’  defi es precise defi nition, 23  it is  commonly 
understood as the intensifi cation of international economic integration. 24  
Facilitated by computer and technological developments and the associ-
ated information and communications revolutions, globalisation has gained 
momentum by the progressive opening up of national economies (especially 
through trade liberalisation), the ease with which capital and corporations 
have adapted to (and thereby in turn promoted) a new world without bor-
ders, the increased international fl ows of capital, and the consequent growth 
of international business. 

 The extraordinary growth in the migratory movements of people around 
the world has also been a key aspect of globalisation. There is scarcely a 
nation-state that is not now touched by migration — either as an origin, tran-
sit or destination country for migrants. It is estimated there are more than 
232 million migrants around the world. 25  Moreover, migration in the global 
era is an increasingly complex phenomenon, not least in the range of fac-
tors driving it. Migration is no longer (if it ever was) undertaken primarily 
in response to  ‘ push ’  factors such as political, social, religious and cultural 
oppression or fl ight in the face of climatic, environmental or other disasters, 
or the  ‘ pull ’  of associated or consequential family reunions. 

 The fl ows and patterns of migration are constantly changing: movements 
of people are occurring not only from developing to more developed econo-
mies but also between countries within those broadly framed categories, 
and are being driven not only by states but also by market factors. The 
concentration of global capital has led to demand for both highly skilled 
workers and for low-skilled agriculture, industrial and service workers. 
Temporary migrant workers feature prominently in jobs that local workers 
do not want and in sectors where exploitation is more likely to be prevalent 
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because of cost pressures in highly competitive businesses, poor workplace 
health and safety standards and a low level of unionisation. 26  However, the 
advent of highly skilled migrant worker programmes aimed at addressing a 
skills defi cit in receiving countries where technical and vocational training 
often lags behind rapid changes in technology and organisation of work, 
means that temporary migrant labour cannot be characterised exclusively 
as work that is low-paid, dirty, dangerous, physically diffi cult, repetitious or 
seasonal. This is not to say, however, that temporary migrant work, even of 
the high-skilled variety, is not precarious. The notion of dividing temporary 
migrant labour according to  ‘ skill level ’  is somewhat arbitrary, because it is, 
at least in part, a social construction, rather than an objective measure. As 
Rosemary Hunter has observed in the pay equity context, the traditional 
factors often used to identify the skill and value of work — qualifi cations, 
training, attributes, responsibility, physical work conditions, work quality, 
fl exibility of skills, knowledge, supervision, and place and importance to 
the operation — can all be identifi ed and constituted in ways that are, for 
instance, deeply gendered. 27  Likewise, different political, social and cultural 
contexts refl ect and produce different deeply held assumptions and biases 
which affect how we identify and value skills, and which impact, in turn, 
upon the design of temporary worker programmes. 28  

 As the boundaries around national economies have been dismantled, so 
too the prospects for the greater integration of labour markets have increased. 
Intermediary agencies, working with both state and non-state actors, have 
proved particularly adept at promoting temporariness as a talisman for suc-
cess in the new economy and deploying migrant labour around the globe. 29  
Labour migration has increased signifi cantly in recent years, comprising an 
estimated 90 per cent of all migratory movements. 30  Of course many of 
those who migrate for other reasons are also participants in labour  markets. 
The International Labour Organization estimated that in 2013 there were 
150.3 million migrant workers. 31  Migration is thus a labour issue and 
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labour mobility has become a key feature of the global economy, with the 
World Bank estimating that remittance fl ows from migrant workers will 
reach US $ 479 billion in 2016. 32  

 Geographers have also observed dramatic shifts in patterns of labour 
migration in recent decades, especially as the labour market characteristics 
of migrants have become more diverse than ever before. Amongst the most 
notable of these shifts has been a change from permanent to temporary 
migration. 33  For many, migration is not a one-way move away from their 
country of origin to a permanent home in a new destination country. In 
important ways, temporary migration is thus rendering more porous than 
ever before the borders around national labour markets.  

   B.  Temporary Migrant Service Workers: Challenging 
the Labour/Trade Boundary  

 The single-minded pursuit of economic effi ciency in regulating temporary 
labour migration is most apparent in the growing importance of the global 
trade in services. In the global era, the relationship between labour law and 
economic or trade law has often been portrayed as a confl ictual one, and in 
need of reconciling for regulatory cohesion. 34  At the very least it is a com-
plex relationship, and perhaps nowhere is this more evident than in the law 
relating to the temporary labour migrations that deliver the global services 
trade. To date less attention has been paid to the intersection of migra-
tion law and the trade/labour regulatory framework, which is the subject 
of the three chapters in Part II of this collection. This issue highlights the 
often disparate agendas of actors in sending and receiving countries — for 
instance, in the latter, trade unions are often seeking to protect local labour 
market conditions through the principle of wage parity, whilst the former 
countries argue in favour of more cross-country fl ows — and between global 
institutions — for example the WTO ’ s normative concern with trade liber-
alisation and free movement contrasts with the ILO ’ s rights-based agenda 
hinging upon equality and decent work. This tension at the multilateral and 
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institutional level is refl ected in regulatory debates around how to manage 
the global trade in services. 35  

 Trade in services is usually facilitated through free trade agreements —
 whether at global, regional or bilateral levels — which make provision for 
global services to be delivered into another country, including by workers 
who move from their country of origin into a host country where those 
services are consumed. 36  Thus, article 1(2)(d) of the General Agreement on 
Trade in Services (GATS) (sometimes referred to as  ‘ Mode 4 ’ ), appended 
to the Marrakesh Agreement establishing the WTO, 37  envisages such a 
migratory movement of the worker. 38  Some regional trading blocs already 
have considerable experience of such migratory movements. In Europe, the 
 ‘ posted worker ’  is the epitome of the practice. In late 2015, 12 Pacifi c-rim 
countries agreed to the Trans-Pacifi c Partnership (TPP). While seeking to 
achieve greater economic integration between the signatories, a notable 
omission was a binding provision on labour mobility. Instead, article 12.4 
of the TPP operates as a positive list, meaning that it remains in the discre-
tion of each country to make its own commitments to any binding obliga-
tions in this area. Still more multi-state agreements are in the process of 
negotiation, for example the Transatlantic Trade and Investment Partner-
ship (TTIP), and the Trade in Services Agreement (TiSA). 39  

 While the negotiation processes for multi-state agreements usually extend 
over many years, bilateral agreements for trade in goods and services have 
proliferated more easily, and they often also incorporate provisions intended 
to facilitate the movement of natural persons between the two countries 
for the provision of services. The China – Australia Free Trade Agreement 
(ChAFTA) agreed in 2015, for example, is intended to increase greatly 
 temporary labour fl ows from China to Australia and is signifi cant for its 
ban on the latter using labour market testing, effectively allowing Chinese 
workers to replace local workers in the Australian labour market. 40  
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on Migration of Low-skilled Workers:     A Review   (  Geneva  ,  ILO ,  2015 )  .  

 43      See WTO,  ‘ WTO Members Move to Enact Bali Decision on LDC Services Waiver ’ , 
media release, 5 February 2015. The Doha Agreement committed the WTO to further liber-
alisation of trade in services. See Doha Work Programme, Ministerial Declaration adopted on 
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WTO documents are available on the WTO website:   www.wto.org  .  

 44      In April 2015, these negotiations involved 51 WTO Member States.  

 Although to date the numbers involved in movement associated with 
global trade in services may be on a comparatively small scale, movement 
in this area is likely to increase. 41  As developed countries move more and 
more to becoming service economies, the issue of global trade in services is 
of increasing importance to them. In turn, developing countries are seeking 
more opportunities to participate in such trade. A resurgence in the adoption 
of bilateral agreements regulating the provision of services by  low-skilled 
migrants is also evidence of this. 42  It is no surprise that increased liberali-
sation of world trade in services, and especially support of the growth of 
services exports from developing countries, remained high on the policy 
agenda of the WTO in the lead-up to the Doha round of negotiations in 
July 2015, 43  with developing countries requesting greater preferences in 
such arrangements, including no economic needs and labour market test-
ing, and extending the duration of stays of their professionals. Indicative of 
the growing signifi cance of trade in services, negotiations involving many 
WTO members, including the USA and Europe, commenced in 2013 for a 
new TiSA. 44  

 When an international contract for the delivery of a service by a provider 
in one country to a consumer in another country also entails the workers of 
the provider moving into the other country for the period in which they will 
produce and deliver the service, this might ordinarily be characterised as an 
example of a temporary migration of the worker who will be participating 
in the labour market of the country in which they work. Yet this is not how 
such movements and the labour of these global service delivery workers 
tend to be conceptualised in trade agreements. The Annex of GATS on the 
movement of natural persons, for example, asserts:  ‘ This agreement is not 
concerned with natural persons seeking access to the employment market 
of a Member, nor shall it apply to measures regarding citizenship, residence 
or employment on a permanent basis ’ . The GATS leaves it to members 
to establish their own rules regulating the movement of these workers, 
including issues such as the requirement of visas for the temporary entry of 
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1996 concerning the posting of workers in the framework of the provision of services ( ‘ Posted 
 Workers Directive ’ ) [ 1997 ]  OJ L18/1   . See also Directive 2014/67/EU of the European  Parliament 
and of the Council of 15 May 2014 on the enforcement of Directive 96/71/EC concerning the 
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 363, 366    .  

those who labour in the provision of services. Likewise, under the European 
Posted Workers Directives, as interpreted, these workers do not seek access 
to the local labour market of the country where they work. 45  

 This conceptualisation treats the temporary movement of the worker to 
deliver a service as identical to delivery of goods into the destination coun-
try. In so doing, the economic and social dimensions of global trade remain 
separated, with the latter tending to be erased as the advantages of the for-
mer are expounded. On this view, proponents argue that there is no differ-
ence between freer trade in goods and services produced and delivered into 
another country by workers who remain in their home country and those 
delivered by service workers (including lower skilled workers) who also tem-
porarily move into the destination country to do so. The broad economic 
impacts are seen as identical, as the logic of the global trade in goods is fully 
extended to services. 46  On this analysis, the liberalisation of world trade in 
services continues to have important redistributive effects and, while it is 
acknowledged that there are impacts on labour markets, these are depicted 
as being no different from those experienced in the wake of global trade 
in goods. Thus, in destination delivery and consumer countries, increased 
global competition has often meant the loss of jobs as a result of the move-
ment of capital and  ‘ offshoring ’ , and a consequent de-skilling in relation 
to the production of particular goods or delivery of services. On the other 
hand, the loss of jobs in developed economies is counteracted by the gains 
made by those workers from developing countries, including more oppor-
tunities to contribute to service delivery. In fact, many developing countries 
have expressly called for greater liberalisation of service provision under 
Mode 4, 47  and some scholars from these countries have argued against wage 
parity because it effectively operates as a quota eroding  ‘ the cost advantage 
of hiring foreigners ’ . 48  
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 It may be that in the past some of the redistributive benefi ts follow-
ing global trade in services have been overstated, and some of the risks 
understated. Philip Martin thought so in 2006, and so recommended a cau-
tious approach in assessing the economic implications of GATS Mode 4. 49  
 Martin pointed out that the greatest benefi ts accrue to developing econo-
mies when low-skilled workers are involved, but that they are often not 
the target of GATS and other free trade agreements, which often work best 
for high-skilled workers employed by multinational corporations, who can 
remain for quite long periods of time in the destination country. However, 
with high-skilled workers, there is always the risk of brain drain as their  
‘ temporary ’  migration often becomes  ‘ permanent ’ , and Martin thought that 
previous experience, such as that involving Indian IT workers deployed to 
respond to the  ‘ Millennium Bug ’  scare, may not provide an appropriate 
template for future movements of workers involved in global service deliv-
ery. Such arguments invite constant re-assessment, especially as, in the inter-
vening years since Martin ’ s evaluation, the evidence seems to indicate that 
there is now greater provision for low-skilled service delivery migration as 
part of the global trade in services with the proliferation of, for example, 
global construction agreements. 

 However, the crux of Martin ’ s critique is the insight that the GATS 
Annex risked eliding the movement of the worker and their (temporary) 
presence in another nation-state with other forms of global service deliv-
ery by workers who remained in their country of origin and with the 
global trade in goods. In so doing, the human condition of these workers 
is erased, and these  temporary migrant labourers are effectively treated as 
commodities. 50  The aphorism  ‘ labour is not a commodity ’  encapsulates 
philosophical explorations into the relationship of the human person to 
their labour, which also seek to explain the conundrum that work cannot 
be separated from the human person and yet is traded in the marketplace. 51  
Its deployment in political economy, and especially labour law, has a rich 
history. 52  In  relation to temporary labour migration, generally, some have 
found it to be particularly potent in critiquing the dominant economic 
considerations put forward in this context. 53  
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 54      Samuel Engblom, Nicola Kountouris and  Å sa Odin Ekman,  ‘ Temporary Labour 
 Migration and the Trade in Services: European and Global Perspectives in an Age of Economic 
Integration ’ , ch 3 in this volume.  

 55      Very similar issues are evident in relation to the work migrations of  ‘ fl y-in/fl y-out ’  or FIFO 
workers within (and sometimes across) national borders. For example, see a recent inquiry 
into this issue by the West Australian Government Education and Health Standing Committee, 
 ‘ Inquiry into Mental Health Impacts of FIFO Work Arrangements ’  (2014),   http://www.parlia-
ment.wa.gov.au/parliament/commit.nsf/(InqByName)/Inquiry+into+mental+health+impacts+
of+FIFO+work+arrangements?opendocument  .  

 56      For an overview of research on this point, see      Paul   Collier   ,   Exodus:   How Migration is 
Changing Our World   (  Oxford  ,  Oxford University Press ,  2013 )  169 – 76   .  

 Samuel Engblom, Nicola Kountouris and  Å sa Odin Ekman ’ s chapter 
extends these debates even further. 54  Not only do they challenge traditional 
conceptualisations of trade agreements, like the TPP, TTIP and TiSA, as 
being purely about economic co-operation regulating the trade in goods 
and services. They also argue that, given technological and other advances 
and the growth of global trade in services, the classifi cations pertaining to 
service delivery in these agreements are not descriptively precise enough to 
capture the labour intensifi cation involved in global service delivery and, 
consequently, are deprived of normative force. By developing a matrix of 
cross-border human labour mobility processes, they provide illuminating 
insight into the power and potential of trade agreements to create greater 
economic integration without political integration. Although they argue 
that the current practice of wide-ranging exemptions and qualifi cations has 
meant the impact of free trade agreements on facilitating labour mobility 
has been minimal, they suggest that free trade agreements are unable to 
regulate complex human migration dynamics and, hence, are not the best 
vehicle for managing labour fl ows between countries. Instead, they argue 
that migration and immigration policies should be designed to promote 
long-term migratory patterns ensuring that workers ’  wages, conditions and 
rights are governed by their country of destination according to a principle 
of equal treatment and in accordance with international labour norms. 

 The idea of labour intensifi cation refl ects the reality that global services 
workers work in a particular physical, geographic location, even though 
in the longer term they may reside elsewhere. The social consequences for 
them as individuals, their families and communities (both the one in which 
they work, and the one in which they reside) are very real. 55  There are also 
substantial psychological costs associated with the  ‘ normal ’  practice of tem-
porary labour migration. 56  Thus, there are numerous individual and social 
issues, with potentially wide-reaching implications, turning on the denial 
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that global service workers are temporary migrant workers accessing the 
labour market in which they work. Their right to access social services while 
in the consumer/destination country is merely one, albeit an important one. 
In this collection, Gudrun Biffl  and Isabella Skrivanek ’ s chapter provides an 
important foray into this issue from a European perspective, by contrasting 
the situation of posted workers and seasonal workers. 57  They draw a key 
analytical distinction between the traditional reliance on seasonal workers ’  
programmes and the growth in the number of posted workers. Temporary 
migrant labourers from outside Europe working on a seasonal basis are 
increasingly irrelevant for countries such as Austria given the expansion of 
the European Union and the freedom of movement of people and right to 
work accorded to its citizens. And as a corollary, the phenomenon of posted 
work is of growing importance. Biffl  and Skrivanek suggest that the Euro-
pean social model must explicitly include all temporary migrant workers 
(including posted workers) or else, as a consequence of their currently dif-
fering impact on public revenues, risk the continuing erosion of redistribu-
tive principles and efforts by EU Member States. 

 In relation to the actual performance of their work, the essential prob-
lem in not recognising the movement and hence the human dimension of 
global service and posted workers temporarily based in the country into 
which services are delivered is a regulatory one. Under trade and regional 
agreements there is a strong risk that, rather than enjoying the same wages, 
terms and conditions as other workers alongside whom they work, these 
temporary migrants may be regulated by the laws of their home state. In 
the pre-globalised world, where the boundaries of old national economies 
were identical to the jurisdictional boundaries setting social laws, even the 
application of the rules of private international law to arrangements that 
might be described now as involving posted work ordinarily would not have 
overridden mandatory minimum work standards set by the jurisdiction in 
which the work was carried out. 58  However, the problem of workers effec-
tively working side by side within the same jurisdiction but being subject to 
different legal arrangements has become more commonplace in the global 
era, making the importance of fi nding a solution to the intrinsic inequal-
ity and unfairness of such situations a more pressing one. 59  In the context 
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 61      See European Commission,  ‘ Posting of Workers: EU Safeguards against Social Dump-
ing ’ , Memorandum, 13 May 2014; and see Biffl  and Skrivanek,  ‘ The Distinction Between 
Temporary Labour Migration ’ , ch 4 in this volume.  

 62      For a discussion of this and other defi nitional problems in terms of the employing entity 
and the nature of the services, see Hayes and Novitz,  ‘ Workers Without Footprints ’  (n 60).  
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of global service agreements, the idea that these temporary migrations to 
deliver services involve  ‘ workers without footprints ’  who do not participate 
in, or access, the labour market of the consuming state has been labelled a 
 ‘ legal fi ction ’ . 60  

 The implications of such arrangements have perhaps been most fully 
played out in Europe, where the phenomenon of the  ‘ posted worker ’  has 
been of growing practical and legal signifi cance. 61  The  ‘ posted worker ’  is 
conceptualised as an EU worker who is sent to another EU state by their 
employer who is a  ‘ service provider ’  but who returns to their home state 
when the service is completed and does not gain access to the local labour 
market. The nomenclature signifi es that the worker has been  ‘ posted ’  in 
another country, implicitly for a short period of time and lacking any con-
nection to the country in which they work. There is little precision about the 
length of stay of  ‘ posted workers ’  who, in article 2 of the Posted Workers 
Directive, are defi ned as  ‘ a worker who, for a limited period, carries out his 
work in the territory of a Member State other than the State in which he 
normally works ’ . 62  

 The problems associated with posted workers, and especially the effi cacy 
of the Posted Workers Enforcement Directive as a solution, have provoked 
much debate amongst scholars in Europe. The complex interactions of regu-
lation in a changing context, including the intensifi cation of transnational 
subcontracting practices, signifi cant differences of living standards in the EU 
after its expansion, and the different labour standards to be found within it, 
are identifi ed by some scholars as the source of the problems. 63  Given the 
constitutional right of freedom of movement in the EU, the transferability 
of lessons from the European to the global context is arguably even more 
complex. At the very least, however, the issue of posted work in Europe 
highlights the ways in which the boundaries of communities (regional or 
national), the differing nature of their intersections along different axes 
(political, social and/or economic), and the overlaying of labour markets 
within and across them, infl uences the operation and impact of regulatory 
regimes. 64    
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   III. TEMPORARY LABOUR MIGRATION IN PURSUIT 
OF ECONOMIC EFFICIENCY  

 To date, an economic perspective has been at the forefront of global policy 
discussions about temporary labour migration. Indeed, the very concept of 
temporariness, as Catherine Dauvergne and Sarah Marsden have observed, 
performs a signifi cant function in attempting to transform  ‘ people into 
 “ pure ”  economic inputs who will depart when their labour is no longer 
necessary ’ , 65  turning on its head Max Frisch ’ s oft-quoted aphorism about 
post-war Europe:  ‘ we asked for workers, but got people ’ . 66  Temporary 
migration, it is said, results in an economic triple win: for the individual 
migrant, for the sending country and for the receiving country. Although 
that orthodoxy is increasingly contested, 67  there still remains a risk of the 
case in support being articulated in one-dimensional fashion, focusing on 
economic outcomes and ignoring other factors. The ILO suggests that, in 
order for the triple win to be realised in practice, there must be proper 
instruments of governance regulating temporary labour migration which 
guarantee that migrant workers receive  ‘ a  fair share of the prosperity  which 
migration helps to create ’  (emphasis added). 68  

 At the international level, temporary labour migration has been particu-
larly embraced as part of the development agenda. Prestigious global insti-
tutions have encouraged temporary labour migration. In 2005, the World 
Bank estimated that moving an additional 14 million workers from low- 
to high-income countries would increase global income by  $ 350 billion, 69  
and the Global Commission on International Migration recommended the 
 careful design of temporary migration programmes in order to address the 
economic needs of both sending and receiving countries. 70  

 However, despite the conventional triple win formulation, which sug-
gests sending countries benefi t from temporary labour migration, especially 
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through remittances, 71  the lens of remittance transactions is too narrow 
to evaluate labour migration costs. Those costs, it has been argued, must 
be seen in the broader context of employment and labour markets, and 
take into consideration issues such as the persistence of unacceptable work 
conditions and risks such as skill depletion. 72  Other costs — such as the 
social and cultural costs of separation from family and community, and the 
costs of reintegration of workers into their communities — have also been 
identifi ed. 73  

 The economic rationale for temporary labour migration has featured 
strongly in the discourse around the viability of these programmes in receiv-
ing countries. It is assumed that states only permit temporary labour migra-
tion if there is a net economic benefi t to their own citizens. Martin Ruhs 
has identifi ed economic effi ciency as a functional imperative of states in 
designing temporary labour migration policies. In a broad sense, temporary 
labour migration is seen to benefi t local job creation, business investment 
and economic growth, particularly through the introduction of new skills 
into the economy and by fi lling skill shortages, and also as a means of coun-
tering the phenomenon of an ageing population. 74  

 Nonetheless, as noted above, the economic case for temporary labour 
migration schemes is not universally accepted. 75  There are a number of 
debates around particular aspects of the argument that these schemes inevi-
tably produce economic prosperity. The extent to which temporary labour 
migration programmes stimulate job growth or lead to the replacement of 
local jobs is diffi cult to quantify. 76  Philip Martin identifi es the displacement 
of local workers by temporary migrant workers as a non-linear process, 77  



22 Joanna Howe and Rosemary Owens

 78           WR   Boehning   ,   Studies in International Labor Migration   (  London  ,  Macmillan ,  1984 ) 
 86 – 93   .  

 79      Hugo,  ‘ Best Practice in Temporary Labour Migration ’  (n 75) 59.  
 80      See, eg       Joanna   Howe   ,  ‘  Is the Net Cast Too Wide ?  An Assessment of whether the Regula-

tory Design of the 457 Visa Meets Australia ’ s Skills Needs  ’  ( 2013 )  41      Federal Law Review    443    .  
 81      Joanna Howe,  ‘ Contesting the Demand-Driven Orthodoxy: An Assessment of the 

Australian Regulation of Temporary Labour Migration ’ , ch 6 in this volume.  

and WR Boehning explains that competition for jobs between the 
two groups is far more likely for certain categories of workers than for 
others. 78  According to demographer Graeme Hugo, employers  ‘ will always 
have a  “ demand ”  for foreign workers if it results in a lowering of their 
costs ’ . 79  The simplistic notion that employers will only go to the trouble 
and expense of employing a migrant worker when they want to meet a skill 
shortage skims over a range of motives an employer may have for using a 
migrant worker. These could be a reluctance to invest in training for exist-
ing or prospective staff, a desire to move towards a de-unionised workforce 
or, for a (perhaps small) minority of employers, a belief that it is easier to 
avoid paying minimum wage rates and conditions for temporary migrant 
workers. 80  

 It is clear that economic effi ciency is by no means a guaranteed fruit of con-
ventional temporary labour migration programmes. Further, the economic 
impact of visas that allow temporary migration for a non-work purpose 
but permit the visa holder to work extensively in the country of destination 
is often ignored. More robust assessments suggest the need for a broader 
consideration of the nature and distribution of any economic benefi ts. Thus, 
while temporary labour migration is often linked to the development needs 
of sending countries and also the economic and labour market needs of 
receiving countries, it also has much broader political, social, economic and 
cultural dimensions. 

 In this collection, two contributions problematise employer demand as 
a regulatory mechanism for determining the composition of a country ’ s 
temporary labour migration intake. Joanna Howe ’ s chapter examines the 
employer-driven nature of Australia ’ s 457 visa programme and develops 
three concrete regulatory solutions as to how employer requests to access 
migrant labour could be tempered. 81  Her proposals stress the importance 
of regulatory design in ensuring that migrant workers are not used to 
replace local workers, the role of enforcement agencies, and the need for 
regulatory cohesion between labour law and immigration law. Her con-
tribution, coupled with Mimi Zou ’ s chapter on the UK approach, exam-
ine the problems arising from deference to employer needs in the design of 
policies and laws of receiving countries designed to facilitate the process 
of temporary labour migration. Zou ’ s chapter provides a comprehensive 
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 examination of the regulatory mechanisms used within the UK system and, 
of particular relevance to the growing international interest in the role of 
expert  commissions, 82  she identifi es the essential role of the UK ’ s Migration 
Advisory Committee (MAC) in contributing to migration policy. 83  Given 
the tendency of migration policy to be characterised by a high degree of 
executive discretion justifi ed according to an imperative of providing a fl ex-
ible and timely response to employer requests to access migrant labour, 
Zou ’ s analysis of the MAC presents an important case study of an alter-
native approach to migration policy-making that is both transparent and 
publicly accountable.  

   IV. TEMPORARY LABOUR MIGRATION AND 
THE PRODUCTION OF PRECARITY  

 When state policy and regulation are focused primarily on economic issues, 
there is a risk that their damaging social effects, encapsulated by the pre-
carity of temporary migrant labour, are ignored. There is a rich literature 
examining the precarity of temporary migrant work. 84  The potential for 
exploitation is increased for low-skilled migrant workers, 85  particularly 
those in certain industries, 86  and is often exacerbated by the presence of 
migration intermediaries seeking to capitalise from the commercialisa-
tion of migration. 87  Temporary labour migration worldwide has featured 
 exploitative work conditions, substandard housing and underpayment 
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of wages, 88  evincing a phenomenon that Joo-Cheong Tham, lain Campbell 
and Martina Boese call  ‘ the structural reality of non-compliance ’ . 89  

 In this collection, two chapters identify ways in which precarity arises not 
only from features often inherent in the design of temporary labour migra-
tion programmes but also from the regulatory choices made in response 
to problems and the context in which that regulation operates. Drawing 
upon Australia as a case study, Tham, Campbell and Boese argue in their 
chapter that the structural design of temporary labour migration pro-
grammes invites and facilitates non-compliance by employers and that in 
certain industries, where there is greater likelihood of non-compliance, these 
structural features render it inevitable that most employers will employ tem-
porary migrant workers in breach of immigration laws and policies. The 
sobering realisation from Tham, Campbell and Boese ’ s chapter is that the 
phenomenon of temporary labour migration produces non-compliance with 
labour law that is not aberrational but the norm. 

 Judy Fudge deploys the analytical concept of  ‘ unfree labour ’  to depict a 
broader phenomenon whereby the structural features of labour migration 
programmes create the conditions for exploitation to occur. 90  In her case 
study of domestic migrant workers, Fudge observes the practice of both 
the Canadian federal and British Columbia governments of regulating the 
problem of abuse of temporary domestic migrant workers through the lens 
of modern slavery. She argues that the choice to use the criminal law is  ‘ nei-
ther natural nor inevitable ’  and operates to ignore the role of labour market 
and immigration institutions in cultivating conditions that are conducive to 
exploitative practices. By using the criminal law to attack the worst cases 
of exploitation, problems are characterised not as systemic but as individ-
ual aberrations. In this way, violations of labour standards have become 
normalised and accepted because only the most egregious forms of labour 
exploitation are targeted. While acknowledging the complexity of regula-
tory intersections, Fudge stresses that  ‘ unfreedom ’  cannot be understood as 
simply a matter of legal jurisdiction without consideration of the broader 
social, political and economic context. 91  
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   A.  The Pursuit of Decent Work for Temporary Migrant 
Workers at the International Level  

 Despite its tendency to be associated with precarious work, a number of 
global institutions have promoted temporary migration as a means of devel-
opment. The global challenge has thus been to ensure  ‘ decent work ’  for 
all, including for temporary migrant workers. 92  As long ago as 2004, the 
World Commission on the Social Dimensions of Globalisation indicated 
that (increased) migration was one of the pathways to achieving a fairer 
globalisation. The proviso was that it must occur in a framework of uni-
form and transparent rules for cross-border migration that balanced the 
interests of migrants, and of countries of origin and destination. 93  Similarly, 
the ILO has played a major role since 2004 in championing a fair deal for 
migrant workers through an equality, rights-based approach. 94  The ILO ’ s 
 ‘ fair migration agenda ’  continues to highlight the need for decent work in 
countries of origin, the formulation of orderly and fair migration schemes 
in regional integration processes, the importance of arrangements for well-
regulated and fair migration in bilateral arrangements between states, fair 
recruiting practices, the countering of unacceptable situations, such as traf-
fi cking in people, and the realisation of a rights-based approach, and to 
identify them as priorities for future action. 95  

 The urgency of these issues has also garnered the attention of the world 
community more broadly. 96  Indeed, the international agenda for action 
has accepted the importance of the recognition of the human rights of all 
migrants and attention to the special vulnerabilities of various migrants 
groups, such as women and girl migrants, and young people; the need to 
respect and promote international labour standards and promote the rights 
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of migrants in workplaces; the importance of reducing the costs of labour 
migration, especially recruitment costs; 97  the elimination of the exploitation 
of migrants; the importance of the integration of migration into the devel-
opment agenda; and the enhancement of partnerships and international 
co-operation. 98  

 It is evident that at the level of global rhetoric there is considerable recog-
nition of the need to consider the broader context of labour standards and 
labour markets in evaluating the costs of migration 99  and also acceptance 
of the equality of migrant workers. The principle of non-discrimination 
and equality for all, and for all workers including migrant workers, is a 
fundamental principle underpinning international law. 100  It is incorporated 
into relevant general human rights conventions of the United Nations, as 
well as the specifi c conventions of both the ILO and the UN relating to 
migrant workers. 101  Yet in the international regulatory system, defi ciencies 
remain in seeking to address the precarious work endured by many tem-
porary migrants. 102  As the ILO acknowledges, its conventions specifi cally 
relating to migrant workers were developed in an earlier era and different 
context. 103  Some migrants are excluded from the scope of these conventions, 
and the rights of permanent and temporary migrants are in some important 
respects distinguished. 104  Furthermore, these conventions have attracted few 
signatories. 105  While the more recent UN convention on migrant workers is 
generally considered an improvement in a number of respects, it too excludes 
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some temporary migrants from its scope, where they migrate primarily for 
purposes other than work, for example as students and trainees, regardless 
of the fact that they may nonetheless also be entitled to work during their 
stay in the destination country. 106  Signifi cantly, under part V, states are able 
to limit the rights of some temporary migrants: frontier workers, seasonal 
workers, itinerant workers, project-tied workers or specifi ed employment 
workers. In these ways, the international conventions specifi cally governing 
migrant workers convey the message that some temporary migrant work-
ers are somehow less equal than others. 107  Thus, despite the acceptance of 
the principle of equality  ‘ in the abstract ’ , achieving a deep consensus on its 
practical attainment and implementation for temporary migrant workers 
remains elusive and controversial. 108    

   V. CHALLENGES IN REALISING DECENT WORK 
FOR TEMPORARY MIGRANT WORKERS  

 The challenges in realising equality and attaining decent work for temporary 
migrant workers are explored in Part V of this collection. As well as refl ect-
ing on some of the issues relating to the precarity of temporary migrant 
workers that are addressed in Part IV, all of these chapters consider those 
issues in the context of Europe and so, in addition, highlight the complex-
ity arising from the regulatory intersection of regional and national legal 
systems. 

 Given the signifi cance of the European Convention on Human Rights, 
Virginia Mantouvalou situates her discussion of temporary labour migration 
in the context of debates about the rationale for considering labour rights as 
human rights and its implications for regulatory content. 109  Drawing upon 
an empirical study she conducted, she examines migrant domestic work in 
the United Kingdom. Signifi cantly, most of the women she interviewed had 
experienced a double migration, and so in entering the United Kingdom 
with their employer they also brought with them in their already established 
work relationship the regulatory traces of another national jurisdiction. 
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Like Judy Fudge, Virginia Mantouvalou is critical of a regulatory focus on 
 ‘ modern slavery ’ . While she accepts that it may be a necessary response to 
certain outcomes, she argues it is not suffi cient and defl ects attention from 
the laws, practices and regulations that produce the vulnerability of these 
migrant workers in the fi rst instance. 

 The EU Seasonal Workers Directive provides an example of regulatory 
efforts at the supra-national level to enable temporary migrant workers to 
realise decent work. 110  Veronica Papa argues in her chapter that it is highly 
problematic that the directive allows seasonal workers ’  residency status in 
destination countries to be linked to their employment status. 111  Draw-
ing upon the regulatory framework envisaged under the directive, Papa 
 examines the situation of seasonal migrant workers in Italy and argues that 
their precarity in the labour market results from a public policy paradigm 
criminalising irregular migration, thereby obscuring the real issue of exploi-
tation of seasonal migrant workers. 

 On the same theme of seasonal workers, in her chapter Julia L ó pez L ó pez 
examines and tries to resolve the diffi cult question of how to provide genu-
ine security for these workers despite the overriding economic imperative of 
providing fl exibility for employers. 112  She critiques the far-reaching conse-
quences fl owing from the EU ’ s free movement of people, producing a melt-
ing pot involving substantial numbers of unemployed local workers, large 
outfl ows of Spanish workers chasing better employment prospects in other 
EU countries, the presence of a signifi cant group of undocumented work-
ers, particularly from Africa, and the continuing, and often unsated, need 
of Spanish agricultural employers for seasonal migrant labour. The com-
plex interactions of these groups within the Spanish labour market remains 
a  tremendous challenge for regulators seeking to foster compliance with 
labour law and migration regulations whilst addressing the challenge of 
labour supply. 

 In contrast to the diffi culties of realising decent work for temporary 
migrant workers in the United Kingdom, Spain and Italy, Sweden ’ s evolv-
ing model of temporary labour migration has been regarded as an  ‘ excep-
tional case ’  by scholars and by the OECD. 113  This has been attributed to its 
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reliance on labour market regulation (namely that temporary migrants be 
employed at collectively agreed wages) to constrain employer demand for 
labour. 114  This is said to prevent employers relying upon these workers as a 
way of undercutting local job opportunities, which has been made possible 
in Sweden because of its strong history of collectivism and the continu-
ing role played by unions in regulating the labour market. 115  Nonetheless, 
in this collection, Petra Herzfeld Olsson questions the success of Sweden ’ s 
deregulated approach to temporary labour migration and its reliance on 
the equal treatment principle to show how the promises contained in the 
offer of employment made to prospective migrant workers often go unreal-
ised and unenforced once this work is taken up. 116  In fact, Herzfeld  Olsson 
argues that, far from being an ideal, Sweden ’ s regulation of temporary 
labour migration with its reliance on the equal treatment principle ends 
up undermining equality for temporary migrant workers. Drawing upon a 
labour law approach, she proposes a new kind of employment contract for 
temporary migrant workers.  

   VI. CONTESTING TEMPORARINESS: STATUS 
AND THE SOCIAL EFFECTS OF THE LEGAL REGULATION 

OF TEMPORARY LABOUR MIGRATION  

 Employers ’  permanent demand for (and in some cases dependence upon) 
temporary migrant labour is often noted. 117  Yet, consistently, receiving 
states tend zealously to guard and constrain the conversion of temporary 
workers ’  migrant status into membership. At the same time, it would be 
incorrect to assert that citizenship is always the aspiration of temporary 
migrant workers. An increasing number of people have allegiances to many 
territories and places. Individuals often have multiple familial, social and 
cultural ties in complex networks of communities around the world. Work 
relations often constitute one such network. But given the large numbers 
involved and the fact that temporary labour migration is often a stepping 
stone to permanent residency, the architectural foundations of temporary 
labour migration programmes continue to have far-reaching implications 
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for the confi guration of national populations as well as the workings of 
labour markets. 

 A key reason for temporary migrant workers ’  vulnerability in receiv-
ing states is their temporary status. In assessing the inadequacy of the UN 
Migrant Workers Convention, Catherine Dauvergne and Sarah  Marsden 
observe that the convention may simply incorporate the logic that is 
inherent in the concept of temporariness. 118  In their view, while rights 
talk might improve some of the conditions of temporary migrant work-
ers, it also masks the fundamental inequality at issue in temporary labour 
migration. Without erasing the subordination that arises from the right 
of the state to exclude that is implicit in  ‘ temporariness ’ , it is too easy 
(Dauvergne argues) to fall back on assertions that temporary migrant work-
ers should have fewer rights than others. On this view, the basic inequal-
ity that needs remedying fi rst is that which is inherent in the  ‘ temporary ’  
status. For many scholars, there is an ethical limit to temporary labour 
migration programmes and the exclusion of migrants from full member-
ship of the community in which they work. 119  In his contribution to this 
collection, Alexander Reilly argues in favour of giving temporary migrant 
workers rights to residency, membership and ultimately citizenship of the 
receiving state. 120  In his view, the essence of citizenship is to focus on the 
real connections between persons and states that can be created through 
temporary migrant workers ’  longstanding contribution through the labour 
market to the host country. Along with Ruhs ’  contribution to this collec-
tion, Reilly ’ s chapter builds upon existing scholarship to develop a template 
for temporary labour migration that seeks to realise the dignity of migrant 
workers without necessarily tampering with employer demand, which has 
traditionally been a key ordering principle of temporary labour migration 
programmes worldwide. 

 Nonetheless, receiving states ’  migration laws tend to prioritise national 
sovereignty, which the international regulatory framework has found dif-
fi cult to erode. The admitted inadequacy of existing international law to 
respond to the issues relating to migrant workers has led more recently to 
the  ‘ soft law ’  approach that is embodied in the Multilateral Framework 
on Labour Migration of 2006 developed under the auspices of the ILO. 121  
Under it, the role of international labour standards is to provide a frame-
work for  ‘ coherent, effective and fair ’  national policies. The framework is 
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presented as a non-binding guidance, intended for adoption at national, 
regional and international levels, and also proffers a collection of principles 
and best practice examples. While in some respects reaching further than 
international instruments in the embrace of principles of equality, the frame-
work ultimately falls back on the recognition of national sovereignty in the 
formulation of migration policy. In this sense, it stands as evidence that, 
as Catherine Dauvergne has argued,  ‘ in contemporary globalizing times, 
migration laws and their enforcement are increasingly understood as the last 
bastion of sovereignty ’ . 122  

 The prospects for this framework contributing to a successful resolution 
of the major issues relating to migrant workers have been questioned, per-
haps unsurprisingly, by scholars such as Leah Vosko. 123  Vosko goes further 
to argue that there is an irreconcilable tension between the recognition of 
the sovereignty of nation-states to determine immigration policy and the 
rights and principles of international law. The multilateral framework is 
thus, from her perspective, merely another phase in the use of citizenship 
concepts to classify migrants into various tiers, each qualifying for different 
levels of rights, and one in which the rights of temporary migrant work-
ers remain diminished. 124  In her view, the only real solution is to develop 
alternative membership norms embracing the entire global labour market. 
In contrast to this approach, Brian Langille has suggested, more generally, 
that the quest for a  ‘ Geneva consensus ’  in response to global issues may 
be as fl awed as any other version of consensus (in particular, he refers to 
the  ‘ Washington consensus ’  regarding deregulation and the primacy of the 
free market). For Langille, even if  ‘ the golden age (roughly 1978 – 2008) of 
 “ de-regulatory capture ”  is over ’ , debate must remain around whether any 
single approach can advance labour rights in the new global era more effec-
tively than a more diversifi ed  ‘ bottom-up ’  approach. 125   
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facilitated the view that labour standards were ineffi cient interventions distorting the natu-
ral contractual relationships of the marketplace. See      Rosemary   Owens   ,    Joellen   Riley    and 

   VII. THE GLOBAL CHALLENGE OF TEMPORARY LABOUR 
MIGRATION: REGULATORY RESPONSES AND POSSIBILITIES  

 Despite the apparent consensus around an equality and rights-based 
approach, at the international level there is also a clear recognition that 
there remains a regulatory gap in relation to temporary migrant labour. In 
advocating a  ‘ fair migration agenda ’ , the Director-General of the ILO has 
indicated that it is  ‘ essential to identify those elements that must be built 
into the design of the [temporary labour migration] schemes to ensure they 
meet basic considerations of fair treatment ’ . 126  The unfair and disadvanta-
geous situation in which temporary migrant workers often fi nd themselves 
remains a key challenge. In many instances, the very parameters of tempo-
rary labour migration schemes may, by defi nition, hinder equal treatment. 
The temporary nature of the schemes and specifi ed restrictions on temporary 
migrants, such as in relation to either the labour market (their employer or 
industrial sector) or geographic mobility, 127  wages or savings, limitations on 
the capacity to access other schemes or family reunion, the absence of access 
to social protection or other non-employment related restriction have all 
been identifi ed as problematic. 128  Even the concept of equality of treatment, 
often perceived to require a comparator, can prove particularly problematic 
in the face of, for example, labour market segmentation and segregation. 129  
Indeed, in light of the restrictions that defi ne the status of very many tempo-
rary migrant workers, some critics argue that in reality they are controlled 
through  ‘ contracts of indenture ’ . 130  

 Historically, the legitimacy of law and legal systems has often been 
 portrayed as based on objectivity, as well as independence and (above 
all) autonomy and distinctiveness from social, economic and political 
 systems. 131  For many lawyers, implicit in a rights-based approach is the idea 
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that rights trump other interests: in a profound sense, rights are not fungi-
ble. Despite this, for others including notable economists, the regulatory 
challenges posed by temporary labour migration programmes can be over-
come. In his chapter in this collection, Martin Ruhs calls for a reframing of 
the human rights – based approach to migration by developing a universal set 
of core rights applicable to all migrant workers, whilst explicitly permitting 
temporary restrictions of a few specifi c rights. 132  Ruhs ’  chapter responds to 
criticisms that his approach violates important international human rights 
principles and norms, suggesting instead that his core rights approach would 
have the benefi t of stimulating the  ‘ further liberalization of international 
labour migration ’ , thereby increasing access to temporary labour migration 
to more people from countries of origin. 133  Paul Collier also believes in the 
transformative possibilities of temporary labour migration. He proposes a 
policy package for host countries that includes a ceiling for the gross level of 
migration; selectivity based on a number of criteria; and integration initia-
tives to enable migrants to be absorbed well into the economy and society 
of the host country. 134  It is not only the economists who regard migration as 
capable of being regulated and managed to improve the situation of all the 
individual, private/business and public/state actors involved. However, there 
are still a number of legal challenges involved at the interface of migration 
and work, especially temporary migration and work, which have seldom 
been examined in a sustained way. 135  

 There are many possible layers of explanation for this. In part, no doubt, 
this is because so many regulatory arenas — including migration law, labour 
law, trade law, human rights, development law, refugee and asylum law, 
criminal law and national security law, to name but a few — are involved. 
Examining the intersections between multiple fi elds of regulation is com-
plex, and yet essential to understanding the construction of labour markets 
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as well as the nature of work relationships and the ways in which legal, 
political, social, economic and cultural contexts give them shape and mean-
ing, and in turn are shaped by them. 136  This is no less so for those involving 
temporary labour migration. 

 Nor is this to deny contestation over the signifi cance of, or the priorities 
within, these intersections. In tackling traffi cking, which has become a sig-
nifi cant source of temporary labour migration in many countries, for exam-
ple, Hila Shamir has argued that utilising a human rights approach, while 
responding to its gendered elements, is not effective at dealing with the issues 
of economic exploitation. 137  A labour law approach, according to Shamir, 
would be a more constructive approach by attending to the structure of 
labour markets and facilitating a greater focus on preventing criminalisation 
and deportation, eliminating binding arrangements, reducing recruitment 
fees and the power of intermediaries, guaranteeing the right to unionise, and 
extending and enforcing the application of labour and employment laws to 
all vulnerable workers. Likewise, Costello has also argued that separating 
labour law from migration law is the only sure way to deal with the problem 
of forced labour. 138  

 Further complications arise from the separate challenges and transforma-
tive possibilities opened up by globalisation in each of the regulatory fi elds. 
To take the example of labour law, 139  under pressures arising in the context 
of globalisation, the subjects of labour law have been redefi ned, not least 
through the production of precarious work, which has become normalised 
as the old industrial model of the male breadwinner has broken down irre-
trievably under the incessant demand for fl exibility to meet the reduced pro-
duction time frames of the market. 140  The challenges to the regulation of 
work posed through fragmentation, informalisation and commercialisation, 
amongst others, are also redefi ning the boundaries of the discipline. 141  The 
transformation of the fi rm through  ‘ vertical  disintegration ’ , 142  the  capacity 
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of the corporation to operate through a network of independent but related 
entities, and the disaggregation of the modes of production through the for-
mation of global supply chains have all provided further challenges to legal 
and regulatory systems in identifying employing businesses and respond-
ing to the demands of globalisation. 143  The  reconfi guration of the divide 
between, and the acknowledged interdependency of, the public and pri-
vate spheres, both work – family and market – state, have further produced 
and complicated the regulatory challenges for labour law. 144  The signifi -
cance for temporary labour migration of these challenges to labour law 
are patent. Temporary migrant workers are amongst some of the most 
precarious. 145  It is in this global context, for instance, that standards for 
the regulation of domestic labour, which is frequently performed by tem-
porary migrant workers and has traditionally often been excluded from 
labour law in many countries, were addressed with a growing sense of 
urgency by the ILO. 146  In virtually all sectors, the regulatory challenges 
associated with the precariousness of temporary migrant labour operate at 
every level from recruitment, often as part of complex global labour supply 
chains, through to the exercise of rights, including freedom of association 
and collective bargaining rights, and their enforcement. 147  Philip Martin ’ s 
chapter in this collection provides a means to address the regulatory issues 
arising in the recruitment stage by minimising the costs borne by workers 
themselves. His chapter draws upon the situation of migrant workers 
from Korea, Kuwait and Spain and he proposes a cooperative framework 
between governments from sending and receiving countries. In Martin ’ s 
view,  ‘ worker-paid migration or recruitment costs are the new frontier in 
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making the  international labour migration system more effi cient and pro-
tective of migrant workers ’ . 148  

 Philip Martin ’ s elucidation goes beyond labour law in fi nding a solution 
to the challenge of workers ’  costs in the temporary labour migration phe-
nomenon, exemplifying how in this context the global deregulatory agenda 
has challenged the capacity of labour law to fulfi l its  ‘ traditional ’  purposes 
and in the process also redefi ned or re-ordered them. 149  Certainly in recent 
times the protective and redistributive roles of labour law have been aug-
mented even more sharply by goals avowedly aimed at enhancing the capac-
ity of labour markets to meet the demands for fl exibility and productivity 
from the global marketplace. Modifi cations and adaptations of both have 
witnessed an emphasis, for instance, on concepts such as the development 
of human capabilities, maximising the opportunities to develop  ‘ human 
capital ’  and ensuring its deployment in ways that not only fulfi l individual 
goals but at the same time enhance the general social welfare. 150  Still oth-
ers have focused on the role of labour law in correcting market failures. 151  
In addition, the idea that, conceptually, labour law can be treated as an 
autonomous fi eld of study is being simultaneously defended and also stead-
ily dismantled in recognition of the increasing signifi cance of the intersec-
tions with other areas of law and their transformative possibilities. 152  

 An examination of the regulatory challenges invites not only a consid-
eration of the complex array of purposes driving the formulation of law 
and policy in the global era, but also an examination of its nature and 
operation. Of all the disciplines, law, based as it is on assumptions related 
to the existence, structure and power of the nation-state, has stood to be 
most profoundly disrupted by globalisation. 153  Despite this and for all their 
inadequacies the legal systems of nation-states have also proved remark-
ably resilient in the face of globalisation, perhaps nowhere more so than 
in the area of migration. Nonetheless, as the distribution of economic and 
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political power has been reconfi gured, contest over the optimal level of 
regulation and its institutional locus (international, regional, nation-state, 
industry, trade union, non-government organisation, fi rm or enterprise, 
or individual), as well as its nature and mechanisms (whether public or 
private, imposed or voluntary, and hence its democratic legitimacy) has 
become more intense. 154  

 Under the pressures and effects of globalisation, the structure of the regu-
latory landscape has thus been transformed. 155  Importantly, it continues 
to change and develop. This is so, not only within national legal and regu-
latory systems, but also at the global level. As the dynamics of political 
debates about the impacts of globalisation have changed and developed, so 
too have the arguments about the legitimacy and role of regulation in the 
new global order. However, even if it is generally conceded that the  ‘ golden 
age of de-regulatory capture ’  156  has begun to wane, neither the perimeter 
and topography of the  ‘ new regulatory plateau ’  supported by international 
institutions such as the World Bank are yet to be clearly defi ned, nor their 
regulatory interactions with other international agencies such as the ILO 
clearly delineated. 157  

 Scholars have devoted much time and attention to addressing the prom-
ise of regulatory theory in the global era, in spite of the many pitfalls that 
remain apparent. With the benefi t of hindsight, it is obvious that early ideas 
on  ‘ responsive regulation ’  in the global context were always overoptimistic. 
 ‘ Responsive regulation ’ , it was said, only required the state to intervene 
when the private players, who would exercise primary regulatory respon-
sibility, failed to act effectively, thus assuming a strong sharing, if not iden-
tity, of interests and goals amongst the state, and the various players and 
stakeholders. 158  The development of various private transnational labour 
regulatory mechanisms aimed at supplementing the defi cits of traditional 
public regulation (whether at the international level, in the home countries 
of  multinational corporations or in developing countries) through  ‘ self- 
regulation ’  remains under active scholarly consideration. 159  
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 Regulatory theory recognises the importance of the contributions made 
by a wide range of systematic attempts by both private and public actors 
to infl uence behaviour for certain goals and outcomes. 160  While it is well 
recognised that legal regulation plays an important role in the construc-
tion, constitution and maintenance of labour markets generally, 161  to date 
the insights of regulatory theory have not been applied in a systematic 
way to temporary labour migration. Regulatory theory also invites a 
greater emphasis on exploring the wide range of regulatory instruments 
or mechanisms that can be used to respond to work arrangements in the 
global era. 

 Three chapters in this collection explore the regulatory possibilities in 
responding to the precarious position of temporary migrant workers and 
the diffi culty these workers face in accessing legal remedies. Two chapters 
explore the role of unions and other non-government actors in regulating 
the supply chain and improving the wages, working conditions and job 
security of temporary migrant workers. In her chapter in this collection, 
Jennifer Gordon draws upon the benefi ts accruing from union organisation 
of Mexican farm workers employed by US growers to illustrate how job 
security and improved wages and conditions can be achieved. 162  This system 
permits migrant workers to voice violations of their rights during the season 
without fear of recrimination, dismissal or not being hired the following 
year. In his chapter, James Brudney explores other regulatory responses to 
assess the precarious work status of temporary migrants. 163  Brudney refers 
to the success of the Coalition of Immokalee Workers (CIW) in developing 
bilateral agreements with major brands in the corporate food industry, a 
worker-driven code of conduct reinforced by effective complaint resolution 
and a comprehensive auditing structure which is enforced through market 
consequences. In terms of the latter, growers must comply with the code and 
pass the auditing process or they lose their ability to sell their tomatoes to 
buyers who have signed bilateral agreements with the CIW. What is striking 
about both Brudney ’ s and Gordon ’ s chapters is the use of a joint stakeholder 
method to develop a mutually agreed regulatory framework, albeit a highly 
resource-intensive one, to address the challenges presented by employer 
reliance on temporary migrant workers. 
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 Beyond industry or site-specifi c solutions, Rosemary Owens ’  chapter 
examines the possibilities and challenges arising from the use of labour 
inspectorates to enforce migrant workers ’  rights. 164  Her chapter critically 
examines the use of Australia ’ s Fair Work Ombudsman (FWO) to ensure 
temporary migrant workers are employed in compliance with Australia ’ s 
labour laws. Australia ’ s use of a labour inspectorate is distinctive when 
compared with some of the other regulatory approaches in this collection 
where governments have preferred to use the criminal law or migration 
law to address issues of worker exploitation. Although Owens identifi es 
the enforcement challenges of the FWO ’ s work, in particular resourcing, 
Australia ’ s geography, information-gathering capabilities and the diffi cul-
ties involved in using different enforcement mechanisms such as litigation 
or enforceable undertakings, her chapter develops the possibilities of this 
regulatory approach which chooses to focus on varying degrees of exploita-
tion, rather than just the most extreme cases where a traffi cking situation or 
similar is involved. 

 At the global level, there have been calls for greater development of 
regulatory frameworks to achieve more effective international governance 
of both the usual types of temporary worker programmes, as well as the 
growing demand for trade in services. Livi-Bacci observes that, whilst there 
is a powerful international body (the WTO) to promote and regulate the 
liberalisation of trade in commerce, no such organisation exists to man-
age migration. 165  The creation of a Global Commission on Migration and 
Development by UN Secretary General Kofi  Annan in 2003 has not made 
signifi cant inroads into creating a regulatory framework. Its proposal of an 
International Global Migration Facility to co-ordinate and integrate policy 
planning in this area has not been realised in the ensuing decade. 166  Nor has 
any progress been made on the more ambitious goal identifi ed by the Com-
mission in 2006:  ‘ to bring together the disparate migration-related func-
tions of existing UN and other agencies within a single organisation and 
to respond to the new and complex realities of international migration ’ . 167  
Similarly, at the scholarly level, there is debate as to how international 
governance of migration would best be achieved, with Jagdish Bhagwati ’ s 
proposal for a World Migration Organization contested by others such as 
Philip Martin and Susan Martin, who identify the drawbacks of a top-down 
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approach to regulation of international migration. 168  The latter distinguish 
between the liberalisation of trade in goods, which is said to benefi t all 
countries, and the liberalisation of trade in services where there is disagree-
ment as to whether this inexorably and inevitably produces greater national 
and global economic growth for both sending and receiving countries. 169  
As we noted above, while the ILO has assumed a signifi cant role in setting 
an agenda for achieving decent work for migrant workers, it acknowledges 
that much remains to be done. 

 In summary, temporary labour migration in the global era contin-
ues to present a wide range of regulatory challenges at the international, 
regional and national levels as well as for other players such as global busi-
ness, trade unions and non-government organisations. This collection of 
essays is offered, as we stated at the outset, as a contribution to the further 
development of the conversation about these issues, especially in thinking 
about whether temporary labour migration can be ethically, equitably and 
 effi caciously achieved and so deliver decent work to workers.       
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